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Relevant to  
 
Landlords, tenants, councils, legal practitioners  
 
Summary  
 
In the case of London Borough of Islington v Elliot and another [2012] EWCA Civ 56 the 
Court of Appeal allowed Islington’s appeal against an order of the High Court that it should 
pay the claimants’ costs. The claimants had sought an injunction requiring the council to take 
action to prevent nuisance from encroaching tree roots where no physical damage had yet 
occurred. 
 
Facts 
 
In May 2004, the claimants wrote to Islington expressing concern that the trees growing next 
door to their property might undermine the foundations of their house if allowed to grow 
unchecked. The claimants subsequently instructed solicitors who wrote to Islington in 
September 2007 on the same subject. Islington responded by stating that the claimants 
should arrange to take root samples to establish if the trees were, in fact, encroaching.  
 
The claimants instructed a civil engineer to inspect their property and in early 2008 he 
confirmed that while the trees had not yet caused damage to their property, they needed to 
be dealt with immediately to prevent them causing damage in the future. The claimants 
relayed this information to Islington in March 2008 and asked for the work to be carried out 
within four weeks. Islington told the claimants’ solicitors to liaise directly with Greenspace, a 
division of its environmental and conservation department. 
 
Between July 2008 and March 2009 there was no further correspondence between the 
claimants and Islington. In December 2008 Islington issued a works order for the trees to be 
removed but failed to notify the claimants. The claimants’ solicitors issued proceedings on 20 
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March 2009 again without notifying Islington. The claimants sought damages and a quia 
timet injunction; an injunction to prevent future harm occurring.  

High Court’s Decision 
 
The High Court held that actual damage had not been established and that the success of 
the claim (and the costs of the claim) depended on the claimants proving the existence of a 
real and substantial risk of damage of an imminent kind.  
 
The High Court was satisfied that there was a real likelihood of harm at some stage and 
there was no reason for delaying the removal of the trees. Given Islington’s history of dealing 
with the claimants’ complaints, the High Court held that Islington would not have done the 
work without being required to do so by an order of the High Court. In view of Islington’s 
conduct the High Court ordered Islington to pay: 
 
• the claimants’ costs in full up to 2 March 2009, being 14 days before the claim;  
 
• half of the claimants’ costs for the 14 day period leading up to the issue of the claim 

form. The judge discounted these costs as it would have been reasonable for the 
claimants to write a letter before action, as there had been no correspondence regarding 
the trees since June 2008; and  

 
• the whole of the claimants’ costs after the claim was issued. 
 
Islington appealed.  
 
Court of Appeal’s Decision 
 
The Court of Appeal had to consider how imminent and likely the occurrence of physical 
damage had to be before the court should intervene. In considering whether this was an 
appropriate case for quia timet relief, it was necessary to consider all the relevant 
circumstances known at trial and not just whether the tree roots would cause damage.  
 
The Court of Appeal held that it was not open to the judge to hold that the injunction was 
necessary in order to prevent the potential nuisance from becoming an actual one. Although 
the claimants had initially faced a combination of delay and misleading information from 
Islington, Islington had, by December 2008, resolved to remedy the problem by removing the 
trees. There was therefore no necessity for the grant of quia timet relief.  
 
Accordingly the Court of Appeal held that there should be no order for costs for the period up 
to and including the date on which the defence was served, and that the claimants should 
pay Islington’s costs after that date.  
 
Comment 
 
The case provides useful guidance on the approach of the courts to the use of quia timet 
injunctions. The courts have jurisdiction to grant injunctive relief on a quia timet basis when it 
is necessary to prevent a threatened or apprehended act of nuisance or other actionable 
harm. However, since this kind of relief usually involves an interference with the rights and 
property of the defendant, and may (as in this case) take a mandatory form requiring action 
and expenditure, the practice of the courts has been to proceed with caution and ensure that 
it is satisfied that the risk of actual damage occurring is both imminent and real. 
 
The case also demonstrates why compliance with the Civil Procedure Rules’ pre-action 
requirements is so important and how this can impact on costs. Both Islington and the 
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claimants were guilty of failing to exchange relevant information in a timely manner. Islington 
failed to keep the claimants informed that it was proceeding with works. Had Islington 
communicated effectively with the claimants it is likely that proceedings would not have been 
issued.  
 
The claimants themselves were guilty of issuing proceedings without proper warning. Had 
they given the appropriate warning to Islington, the fact that works had been commissioned 
ought then to have been communicated to the claimants and the need for proceedings 
avoided.  
 
The order for costs made by the Court of Appeal reflected the fact that Islington and the 
claimants had failed to exchange information effectively. 
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